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§3.960

and 1156 as in effect before August 20,
1968.

(Authority: Pub. L. 90-493; 82 Stat. 809)
[33 FR 16275, Nov. 6, 1968]

§3.960 Section 306 and old-law pen-
sion protection.

(a) General. Except as provided in
paragraphs (b) and (c) of this section,
any person eligible to elect improved
pension under §3.711 or 3.712 who is in
receipt of section 306 or old-law pension
on December 31, 1978, shall in the ab-
sence of an election to receive im-
proved pension, continue to receive
such pension at the monthly rate pay-
able on December 31, 1978.

(b) Termination. Pension payable
under paragraph (a) of this section
shall be terminated for any one of the
following reasons:

(1) A veteran pensioner ceases to be
permanently and totally disabled.

(2) A surviving spouse pensioner
ceases to meet the definition of sur-
viving spouse in 38 U.S.C. 101(3).

(3) A child pensioner ceases to meet
the definition of child in 38 U.S.C.
101(4).

(4) A section 306 pensioner’s count-
able annual income, determined under
§§3.250 to 3.270, exceeds the applicable
amount stated in §3.26(a).

(5) An old-law pensioner’s countable
annual income determined under
§§3.250 to 3.270 exceeds the applicable
amount stated in §3.26(c).

(6) A section 306 pensioner has a net
worth of such size that it is reasonable
that some part of it be consumed for
the pensioner’s maintenance. Evalua-
tion of net worth shall be made under
§3.263.

(c) Reduction. The pension rate pay-
able under paragraph (a) of this section
shall be reduced by the amount of any
additional pension payable by reason of
a dependent upon the loss of such de-
pendent. A veteran or surviving spouse
who no longer has any dependents shall
not continue to receive either section
306 pension or old-law pension if count-
able annual income exceeds the appro-
priate rate in §3.26(a), (b), or (c).

(d) Finality of termination. Termi-
nation of section 306 pension or old-law
pension for one of the reasons listed in
paragraph (b) of this section precludes
a person from thereafter establishing
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entitlement under any other pension
program except the improved pension
program.

(Authority: Sec. 306 of Pub. L. 95-588, 92 Stat.
2497)

[44 FR 45944, Aug. 6, 1979, as amended at 56
FR 28824, June 25, 1991]

ACCRUED

§3.1000 Entitlement under 38 U.S.C.
5121 to benefits due and unpaid
upon death of a beneficiary.

(a) Basic entitlement. Except as pro-
vided in §§3.1001 and 3.1008, where death
occurred on or after December 1, 1962,
periodic monetary benefits (other than
insurance and servicemembers’ indem-
nity) authorized under laws adminis-
tered by the Department of Veterans
Affairs, to which a payee was entitled
at his or her death under existing rat-
ings or decisions or those based on evi-
dence in the file at date of death, and
due and unpaid will, upon the death of
such person, be paid as follows:

(Authority: 38 U.S.C. 5121(a)

(1) Upon the death of a veteran to the
living person first listed as follows:

(i) His or her spouse;

(ii) His or her children (in equal
shares);

(iii) His or her dependent parents (in
equal shares) or the surviving parent.

(2) Upon the death of a surviving
spouse or remarried surviving spouse,
to the veteran’s children.

(3) Upon the death of a child, to the
surviving children of the veteran enti-
tled to death pension, compensation, or
dependency and indemnity compensa-
tion.

(4) Upon the death of a child claiming
benefits under chapter 18 of this title,
to the surviving parents.

(5) In all other cases, only so much of
the accrued benefit may be paid as may
be necessary to reimburse the person
who bore the expense of last sickness
or burial. (See §3.1002.)

(b) Apportionments. (1) Upon the death
of a person receiving an apportioned
share of benefits payable to a veteran,
all or any part of such unpaid amount
is payable to the veteran or to any
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other dependent or dependents of the
veteran.

(Authority: 38 U.S.C. 5121(a)(1))

(2) Where at the date of death of the
veteran an apportioned share is being
paid to or has been withheld on behalf
of another person, the apportioned
amount remaining unpaid for periods
prior to the last day of the month be-
fore the veteran’s death is payable to
the apportionee.

(3) Where the accrued death pension,
compensation or dependency and in-
demnity compensation was payable for
a child as an apportioned share of the
surviving spouse’s benefit, payment
will be made under the provisions of
paragraph (a)(4) of this section, on the
expenses of such deceased child’s last
sickness or burial.

(c) Claims and evidence. Application
for accrued benefits must be filed with-
in 1 year after the date of death. A
claim for death pension, compensation,
or dependency and indemnity com-
pensation, by an apportionee, surviving
spouse, child or parent is deemed to in-
clude claim for any accrued benefits.
(See §3.152(b)).

(1) If an application for accrued bene-
fits is incomplete because the claimant
has not furnished information nec-
essary to establish that he or she is
within the category of eligible persons
under the provisions of paragraphs
(a)(1) through (a)(4) or paragraph (b) of
this section and that circumstances
exist which make the claimant the spe-
cific person entitled to payment of all
or part of any benefits which may have
accrued, VA shall notify the claimant:

(i) Of the type of information re-
quired to complete the application;

(ii) That VA will take no further ac-
tion on the claim unless VA receives
the required information; and

(iii) That if VA does not receive the
required information within 1 year of
the date of the original VA notification
of information required, no benefits
will be awarded on the basis of that ap-
plication.

(2) Failure to file timely claim, or a
waiver of rights, by a preferred depend-
ent will not serve to vest title in a per-
son in a lower class or a claimant for
reimbursement; neither will such fail-
ure or waiver by a person or persons in

§3.1000

a joint class serve to increase the
amount payable to another or others in
the class.

(Authority: 38 U.S.C. 5121(c); 5112(b))

(d) Definitions. (1) Spouse means the
surviving spouse of the veteran, whose
marriage meets the requirements of
§3.1(j) or §3.52. Where the marriage
meets the requirements of §3.1(j) date
of marriage and continuous cohabita-
tion are not factors.

(2) Child is as defined in §3.57 and in-
cludes an unmarried child who became
permanently incapable of self-support
prior to attaining 18 years of age as
well as an unmarried child over the age
of 18 but not over 23 years of age, who
was pursuing a course of instruction
within the meaning of §3.57 at the time
of the payee’s death. However, upon
the death of a child in receipt of death
pension, compensation, or dependency
and indemnity compensation, any ac-
crued will be payable to the surviving
child or children of the veteran enti-
tled to death pension, compensation, or
dependency and indemnity compensa-
tion. Upon the death of a child, another
child who has elected dependents’ edu-
cational assistance under 38 U.S.C.
chapter 35 may receive accrued death
pension, compensation, or dependency
and indemnity compensation, payable
on behalf of the deceased child for peri-
ods prior to the commencement of ben-
efits under that chapter.

(3) Dependent parent is as defined in
§3.59: Provided, That the mother or fa-
ther was dependent within the meaning
of §3.250 at the date of the veteran’s
death.

(4) Evidence in the file at date of death
means evidence in VA’s possession on
or before the date of the beneficiary’s
death, even if such evidence was not
physically located in the VA claims
folder on or before the date of death, in
support of a claim for VA benefits
pending on the date of death.

(5) Claim for VA benefits pending on the
date of death means a claim filed with
VA that had not been finally adju-
dicated by VA on or before the date of
death. Such a claim includes a de-
ceased beneficiary’s claim to reopen a
finally disallowed claim based upon
new and material evidence or a de-
ceased beneficiary’s claim of clear and
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§3.1001

unmistakable error in a prior rating or
decision. Any new and material evi-
dence must have been in VA’s posses-
sion on or before the date of the bene-
ficiary’s death.

(e) Subsistence allowance. Subsistence
allowance under the provisions of 38
U.S.C. ch. 31 remaining due and unpaid
at the date of the veteran’s death, is
payable under the provisions of this
section.

(f) Dependents’ educational assistance.
Educational assistance allowance or
special restorative training allowance
under 38 U.S.C. ch. 35, remaining due
and unpaid at the date of death of an
eligible surviving spouse or eligible
child is payable to a child or children
of the veteran (see paragraphs (a)(2),
(a)(3) and (d)(2) of this section), or on
the expenses of last sickness and burial
(see paragraph (a)(4) of this section.)
Benefits due and unpaid at the date of
death of an eligible spouse are payable
only on the expenses of last sickness
and burial (see paragraph (a)(4) of this
section).

(g) Veterans educational assistance.
Educational assistance allowance
under 38 U.S.C chapters 30, 32, or 34,
and 10 U.S.C. chapter 1606 remaining
due and unpaid at the date of the vet-
eran’s death is payable under the provi-
sions of this section.

(Authority: 38 U.S.C. 5121)

(h) Clothing allowance. Clothing al-
lowance under 38 U.S.C. 1162 remaining
due and unpaid at the date of the vet-
eran’s death is payable under the provi-
sions of this section.

(i) Active service pay. Benefits award-
ed under this section do not include
compensation or pension benefits for
any period for which the veteran re-
ceived active service pay.

(Authority: 38 U.S.C. 5304(c))

[26 FR 1608, Feb. 24, 1961, as amended at 27
FR 11892, Dec. 1, 1962; 30 FR 11389, Sept. 8,
1965; 31 FR 4790, Mar. 22, 1966; 34 FR 840, Jan.
18, 1969; 39 FR 15126, May 1, 1974; 56 FR 18733,
Apr. 24, 1991; 56 FR 24239, May 29, 1991; 61 FR
67950, Dec. 26, 1996; 62 FR 5529, Feb. 6, 1997; 62
FR 35423, July 1, 1997; 67 FR 65708, Oct. 28,
2002; 71 FR 78369, Dec. 29, 2006]
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§3.1001 Hospitalized competent vet-
erans.

The provisions of this section apply
only to the payment of amounts actu-
ally withheld on a running award under
§3.551(b) which are payable in a lump
sum after the veteran’s death.

(a) Basic entitlement. Where an award
of disability pension for a competent
veteran without dependents was re-
duced because of hospital treatment or
institutional or domiciliary care by the
Department of Veterans Affairs and
the veteran dies while receiving such
treatment or care or before payment of
amounts withheld, the lump sum is
payable to the living person first listed
as follows:

(1) The veteran’s spouse, as defined in
§3.1000(d)(1);

(2) The veteran’s children (in equal
shares), as defined in §3.57 but without
regard to their age or marital status;

(3) The veteran’s dependent parents
(in equal shares), or the surviving de-
pendent parent, as defined in
§3.1000(d)(3);

(4) In all other cases, only so much of
the lump sum may be paid as may be
necessary to reimburse a person who
bore the expenses of last sickness or
burial. (See §3.1002.)

(b) Claim. Applications must be filed
with the Department of Veterans Af-
fairs within 5 years after the death of
the veteran. If, however, any person
otherwise entitled is under legal dis-
ability at the time of the veteran’s
death, the 5-year period will run from
the date of termination or removal of
the legal disability.

(1) There is no time limit on the ret-
roactive period of an award or for fur-
nishing evidence.

(2) Failure to file timely claim, or a
waiver of rights, by a preferred depend-
ent will not serve to vest title in a per-
son in a lower class or a claimant for
reimbursement; neither will such fail-
ure or waiver by a person or persons in
a joint class serve to increase the
amount payable to another or others in
the class.

(c) Lump sum withheld after discharge
from institution. The provisions of para-
graphs (a) and (b) of this section will
apply in the event of the death of any
veteran prior to receiving a lump sum
which was withheld because treatment
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